STATE OF MICHIGAN

IN THE 13™ CIRCUIT COURT FOR THE COUNTY OF GRAND TRAVERSE

IN THE MATTER OF DUCK LAKE,

GRAND TRAVERSE COUNTY
BOARD OF COMMISSIONERS,

Petitioner.

Christopher J. Forsyth (P63025)
Deputy Civil Counsel

Grand Traverse County
Prosecuting Attorney’ Office
324 Court Street

Traverse City, MI 49684
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HON. THOMAS G. POWER

CASE NO. 15-31213-CE

Scott W. Howard (P52028)
Co-Counsel for Petitioner
Olson, Bzdok & Howard, PC
420 East Front Street
Traverse City, MI 49686
(231) 946-0044

PETITIONER’S MOTION TO LIFT THE STAY

Now comes Petitioner, by and through its Counsel, Christopher J. Forsyth, who in

support of this motion states as follows:

1. Pursuant to Part 307 of the Natural Resources and Environmental Protection Act

(“NREPA”) MCL 324.30701, ef seq., Petitioner filed a petition requesting the Court to

set the normal lake level of Duck Lake and thereafter establish a special assessment

district to defray the cost of maintaining the existing control dam, which is necessary to

keep the normal lake level.

2. Inits petition, and pursuant to MCL 324.30707(1), Petitioner requested that the Court

hold a hearing to determine the normal lake level of Duck Lake.



3. Prior to holding the hearing, the Court held three status conferences where the Court
expressed two concerns about the petition.

4. First, the Court expressed a concern about the lack of an existing access easement for the
control dam, and without an easement, whether the Petitioner had the ability to properly
maintain the dam.

5. Second, the Court also expressed a concern about whether a public hearing, held pursuant
to MCL 324.30714", on the project cost and the special assessment roll, should be held
prior to the Court hearing to determine the normal lake level.

6. At the last status conference held on February 4, 2016, Petitioner requested the Court to
stay proceedings so that it may address the concerns expressed by the Court and outlined
in the above paragraphs 4. and 5.

7. OnFebruary 8", the Court entered an order granting the request for a stay.

8. After the order was entered, Petitioner has taken the necessary steps to address the
Court’s concems as outlined above.

9. Specifically, the Petitioner has obtained a 20 feet wide by 154 feet long permanent access
easement from Julie and Mark Fennema, who own property immediately to the east of

the control dam. This easement grants Petitioner ingress, egress, the construction,

' MCL 324.30714 provides: (1) A special assessment roll shall describe the parcels of land to be assessed, the name
of the owner of each parcel, if known, and the dollar amount of the assessment against each parcel.

(2) The delegated authority shall set a time and place for a public hearing or hearings on the project cost and the
special assessment roll, Notice of a hearing shall be by both of the following:

(a) By publication of notice at least twice prior to the hearing in a newspaper that circulates in the special assessment
district, the first publication to be at least 10 days before the hearing.

(b) As provided in Act No. 162 of the Public Acts of 1962, being sections 211.741 to 211.746 of the Michigan
Compiled Laws.

(3) At or after a public hearing, the delegated authority may approve or revise the cost of the project or the special
assessment roll, Before construction of a project is begun, the county board shall approve the cost and the special
assessment roll by resolution.

(4) The special assessment roll with the assessments listed shall be final and conclusive unless appealed in a court
within 15 days after county board approval.



operation, maintenance and improvement of the dam. The executed and recorded
easement is attached to this motion as Exhibit A.

10. The Court’s concern about the lack of a public hearing has also been addressed. As
explained in the attached affidavit of former County Drain Commissioner, Kevin
McElyea, (attached as Exhibit B) a public hearing was held on May 2, 2016 on the
project costs and the special assessment roll.

11. As stated in his affidavit, and shown in the documents attached thereto, Mr. McElyea
fully complied with MCL 324.30714(2)(a) and (b) by publishing notice of the hearing
twice in the Record Eagle and mailing notice to the all property owners in the proposed
district as provided in Act No. 162 of the Public Acts of 1962, MCL 211.741 to 211.746.

12. With the above concerns of the Court being addressed by the Petitioner, the stay should
be lifted and a hearing to determine the normal lake level should be held.

THEREFORE, Petitioner requests this Court to grant its motion to lift the stay and schedule a

hearing to determine the normal lake level pursuant to MCL 324.30707(1).

Respectfully submitted

Christopher J. Forsyth W

Deputy Civil Counsel

Grand Traverse County
Prosecuting Attorney’ Office
324 Court Street

Traverse City, MI 49684
(231) 922-4600




EXHIBIT A

ACCESS EASEMENT AND EXHIBITS RELATED THERETO
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STATE OF MICHIGAN
GRAND TRAVERSE COUNTY
RECORDED 10:47:42 AM
12/27/2016 PAGE 1 OF 5
PEGGY HAINES REGISTER OF DEEDS

For and in consideration of One and 00/100 ($1.00) and the prospective benefits of the
lake level of Duck Lake (“Lake Level™), an established lake level pursuant to PA 451 of 1994
and the jurisdiction of Grand Traverse County (“County™) by and thmugh the Grand Traverse
County Drain Commissioner (“Drain Commissioner”) whose address is 400 Boardman Avenue,
Traverse City, Michigan 49684;

MARK A. FENNEMA, SR. and JULIE K. FENNEMA, husband and wife, as
tenants by the entireties, and THE JULIE K. FENNEMA TRUST U/A/D 5-31-2080, whose
address is 978 64™ St. SW, Byron Center, Michigan, 49315 and are the owners of land described
as the “Parent Parcel” in Exhibit A (hereafter “Landowner™), convey and release a non-exclgsive
iP...f"z.’*.:a.e‘:z't‘.e.:s'e.;'::e.r.:overpmpcrtyownedbythemforpuq:oses.ﬁrlmgress:mi:(:gmess,tm-,
construction, operation, maintenance and improvement of control structures for Duck Lake
(“Easement”) TheEasanent:sdm‘bedanddepxchedmtheaﬂachedExhlhtA(“Basement

Site Plan Approval attached, Exh:l.bit B

Non-movable or permanent structures shall not be constructed by Landowner, his agents,
employees, or contractors within the specific limits of the Easement Area without the prior
written appmval of the Dmn Commlssloner, whxch shall not be unreasonably wnthheld m

The Drain Commissioner shall restore or replace any permanent improvement or
structure currently existing within the Easement Area that is damaged as the result of the rights
granted herein. Except in the case of an emergency, the Drain Commissioner shall undertake all
reasonable efforts to minimize disruption to the owners or any tenants of the property, including
advanced notice of the Drain Commissioner’s intention to use any mechanical equipment within
the easement area.

The conveyance of the Easement shall also be deemed sufficient to vest in the County an
casement for the clearing of the Easement Area to allow for ingress and egress and for the uses
and purposes of entry upom, passage over, storing of equipment and materials including
excavated earth, spreading and/or removal of spoil and excavated materials as may be necessary

Grand Traverse County Register of Deeds 2016R-21916 Pg# 1
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or useful for ingress and egress, the construction, operation, maintenance and improvement of
control structures for Duck Lake. The Drain Commissioner shall undertake all reasonable efforts
to minimize disruption to the easement area when undertaking these activities.

This conveyance shall be binding upon Landowner, the Drain Commissioner and the
County, their heirs, assigns, successors in interest, and successors in office and be deemed to run

with the land in perpetuity.

This conveyance is exempt from property transfer tax pursuant to: MCL 207.505(a) and
MCL 207.526(a).

Dated: /2 [22 [t MM__
By: Mark A. Fennema, Sr., " individually

and as Trustee of the
) Julie K. Fennema Trust

STATE OF MICHIGAN
)ss.

COUNTY OF ot Toavarse )

On this L7 4 day of Mﬁz__, 2016, before me, a Notary Public in and
for said County, personally appeared Mark A. Fennema, Sr. to me known (o be the person
described in and who executed the foregoing instrument and acknowiedged the same 10 be his
free act and deed.

Notary Public
State of Michigan, County of
My Commission Expires:
Acting in the County of -

Dated: _zé.;b_z,ék @u.u K. Ftrnnima

By? Julic K. Fennema, individually
and as Trustee of the
Julie K. Fennema Trust

STATE OF MICHIGAN

)
o )ss.
COUNTY OF read Toawerse )
2016, before me, a Notary Public in and

On this 2 7 #4 day of
known to be the person described

for said County, personaily appeared Julie K. Fennema 1o me

2

Grand Traverse County Register of Deeds 2016R-21916 Pg# 2
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in and who executed the foregoing instrument and acknowledged the same to be her free act and
deed.

Notary Public

State of Michigan, County of

My Commission Expires:

Acting in the County of &
D : When Recorded Return To:
Scott W. Howard (P52028) Kevin P. McElyea
OLsON, BZDOK & HOWARD, P.C. Grand Traverse County Drain Commissioner
420 East Front Street 400 Boardman Avenue
Traverse City, MI 49686 Traverse City, MI 49684
Telephone: (231) 946-0044 (231) 922-4807

Email: scoti@envlaw.com

Grand Traverse County Register of Deeds 2016R-21916 Pg# 3
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07~022-0071—00 EXHIBIT A

OWNER:

Mark A. Fennemg Sr. & Julle K. Fennerma

g The ublttb K“I’-‘mar’tg_v Trust /74 5-—31-2000
Dron Center, M 4937155655 EASEMENT

-~ \ STRICKLAND ROAD

SECTION 22, T.26 N.—R.12 W
GREEN LAKE TOMNSHIP
GRAND TRAVERSE COUNTY, M/

SECTION 23, T.26 N.—R.72 W
GREEN LAKE TOWNSHIFP
GRAND TRAVERSE COUNTY. M/

07— Q22— 001— 00
MARK A FENNEMA SR, & ALK K, FENNEMA &
THE JMILIE K. FENNEMA TRUST (UL/A/D
S—J1=2000

}
é' DUCK LAKE DAM &
lé' QUTLET S?RUC{UIPE DUCK LAKE

SCALE: 1” = 50°

PARENT PARCEL DESCRIPTION (PER DEED RECORDED IN DOCHF 2014R—09905 & 201 4R-09906)-
hat Part of Government Lot |, [ving North of Mud Lake ond the creek (Bestic River), EXCEPT
that part platted as Strawberry Point Subdivision, Section 22 26 N.-R7iZ W

MAINTE'gANCE AND IMPROVEMENT OF DUCK LAKE DAM AND OUTLET STRUCITURE EASEMENT
DESCRIPTION: ’

A strijp of lond 20 feet in width lving North and adfacent to the shorefine of Duck Loke which
WHes belwesn the West line of Strawberry Point Subdivision, recorded in iiber & Poge 10, Grond
Troverse Counly Records, and the Duck Laoke dom ond oullet stlructure, said strip of land being
155 feet /n length more or less containihg O.O7E ocres of /ond, all being part of Governmont
Lot 1, Section 22 F26 N.—R 12 W, Green loke Township, Grond Traverse Cowntly Michigorn.

ORAWN BY: MLU JOGR | 2228956G2015C
CHECKED 8BY: DMW DWCS: A~ 4569—07

Grand Traverse County Register of Deeds 2016R-21916 Pg# 4
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EXHIBIT B

| ez \] KEVIN P. MCELYEA, LLA

Traverse GRAND TRAVERSE COUNTY DRAIN COMMISSIONER
400 BOARDMAN AVENUE, TRAVERSE CITY, MICHIGAN 49684
L oo ‘ (231)922-4807 * FAX (231) 922 4658, E-MAIL: KMCELYEA@GRANDTRAVERSE.ORG

Grand Traverse Courly providles mancdated and necessary services that ansune safety and adkd value 10 our conmunity.

Mark A. Fennema, Sr. and Julie K. Fennema December 7, 2018
878 64" St. SW
Byron Center, Ml 49315

Re: Potential gazebo to be located in a non-exclusive permanent easement

Dear Mark and Julie Fennema,

I have reviewed your proposed plans for construction of a gazebo in the sstback of your property
located at 3060 Duck Lake Dam Road, as indicated on the conceptual sketch shown below. As
the Grand Traverse County Drain Commissioner, | approve of your proposed plans.

However, please note, that my approval does not relieve you of your obligation to seek the
appropriate or necessary approval from other local governmental officials, including but not limited
to, the Green Lake Township Zoning Administrator, the Grand Traverse County Construction Code
and Soil Erosion Departiments.

Sincerely,

B €
Km f. M %’
Kevin P. McElyea
Licensed Landscape Architect

Grand Traverse County Drain Commissioner

Grand Traverse County Register of Deeds 2016R-21916 Pg# 5
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EXHIBIT B

AFFIDAVIT OF KEVIN P. MCELYEA AND ATTACHMENTS RELATED THERETO



STATE OF MICHIGAN

IN THE 13™ CIRCUIT COURT FOR THE COUNTY OF GRAND TRAVERSE

IN THE MATTER OF DUCK LAKE,

GRAND TRAVERSE COUNTY
BOARD OF COMMISSIONERS,

Petitioner.

HON. THOMAS G. POWER

CASE NO. 15-31213-CE
/

Christopher J. Forsyth (P63025)
Deputy Civil Counsel

Grand Traverse County
Prosecuting Attorney’ Office
324 Court Street

Traverse City, MI 49684

(231) $22-4600

Scott W. Howard (P52028)
Co-Counsel for Petitioner
Olson, Bzdok & Howard, PC
420 East Front Street
Traverse City, MI 49686
(231) 946-0044

/

AFFIDAVIT OF KEVIN P. MCELYEA

STATE OF MICHIGAN )

) ss.

COUNTY OF GRAND TRAVERSE )

1. I make this affidavit on personal knowledge and if called to testify to the subject

matter of this affidavit, I would be qualified and competent to do so.

2. I ' was the Drain Commissioner for Grand Traverse County, and had been so employed

for approximately twelve years. My employment as Drain Commissioner ended on

December 31, 2016.

3. As the Drain Commissioner, I was responsible for the inspection, care and

maintenance of the Duck Lake Control Dam, and, pursuant to Part 307 of the Natural

Resources and Environmental Protection Act, MCL 324.30701 et. seq, I was also



responsible for the duties related to reestablishing the special assessment district for
Duck Lake, which is necessary to defray the costs associated with maintaining and
repairing the Duck Lake Control Dam.

I am familiar with the Grand Traverse County Board of Commissioners’ petition filed
in Grand Traverse County Circuit Court requesting that the Court reaffirm the lake
levels for Duck Lake, and confirm the boundaries of the special assessment district,

I attended every status conference at Circuit Court related to the petition and was
present when the Court raised concerns related to the lack of a public hearing and the
lack of an access easement for the control dam,

Based on the Court’s concern for a lack of a public hearing, I scheduled a public
hearing on May 2, 2016 for the project costs and the special assessment roll related to
Duck Lake as required by MCL 324.30714.

Prior to setting this hearing, I published notice of the hearing twice in the Record
Eagle and mailed notice to all the property owners in the proposed district as provided
in MCL 324.3071, and Act No. 162 of the Public Acts of 1962, MCL 211.741 to
211.746. Copies of the notices I published and mailed are attached to this affidavit.

I attended the public hearing on May 2", Several individuals owning homes along
Duck Lake (or otherwise who would be interested in the project) appeared, and [ was
able to provide them information on the potential costs of maintaining and repairing
the control dam and the special assessment roll, as well as answer questions they had
regarding the project. I prepared a sign in sheet for the hearing showing who appeared

at the public hearing. A copy of the sign in sheet is attached to this affidavit.



0. The majority of the individuals who appeared at the hearing on May 2™ expressed

support for reaffirming the lake level and re-establishing the special assessment

Koo 2 ME e

Kevin P. McElyea

and sworn to before me

Subscribe
+

Atk  , Notary Public,
Grand Tegverse County, Michigan.
My Commission expires: O4%-12 - 2020
Acting in the County of Grand Traverse



KEvVIN P. MicELYEA, LILA

GRAND TRAVERSE COUNTY DRAIN COMMISSIONER
400 BOaROL AN AVENUE, TRAVERSE CiTY, PAICHIGAH 496334
{231) 9224307 * FAS (23 1) 9224658, E-MaIL ¥ ACELYEATDGRAND T RAVERSE ORG

Grarzl Traverse Courtly provides migndeted arxd necessayy services that ensive safety and =dd value to cur corrrrundy.

April 8, 2016
STATE OF MICHIGAN
COUNTY OF GRAND TRAVERSE
NOTICE OF PUBLIC HEARING ON COMPUTATION OF COST AND PRELIMINARY ESTABLISHMENT
OF THE SPECIAL ASSESSMENT ROLL FOR DUCK LAKE, LOCATED IN GREEN LAKE TOWNSHIP,
GRAND TRAVERSE COUNTY, MICHIGAN

To all property owners or persons of interest in property within the Duck Lake Level Special Assessment District:

NOTICE IS HEREBY GIVEN, that a preliminary special assessment roll has been prepared and is on file at
the office of the Grand Traverse County Drain Commnissionter. Said special assessment roll has been prepared for the
purpose of assessing costs for maintaining and/or repairing the existing Duck Lake - lake level control dam.

NOTICE IS FURTHER GIVEN, that in accordance with MCL 324.30714, a public hearing wiil be held on
Monday May 2, 2016 from 4:00 p.m. to 7:00 p.m. at the County Commnissioner’s Committee roorn, located on the
second floor of the Governmental Center, between the Commissioner’s charnbers and the Drain Commissioner’s
Office, 400 Boardman Avenue, Traverse City, Michigan 49684, for purposes of reviewing the computation of cost and
special assessment roll and hearing objections thereto. Information relating to the computation of cost and special
assessment roll is availakle at the Grand Traverse County Train Commissioner’s Office. Owners o Interested Persons
within the Special Assessment District may view the costs and roll between 4:00 p.m. and 7:00 p.m. There will be no
formal presentation and landowners need not be present for the entire time period.

NOTICE IS FURTHER GIVEN, that appearance and protest at the hearing is required in order to appeal the
amount of the special assessment to a court of competent jurisdiction. Protest or appearance may take place by
personal appearance by the property owner or his/her agent at the time and location stated above, or in writing, with
such writing directed to and received by the Grand Traverse County Drain Commissioner on or before the hearing date.

NOTICE IS FURTHER GIVEN, that any person aggrieved by the apportionment of costs of the project must
appeal to a court of competent jurisdiction within 15 days after the County Board of Commissioner’s approval of the
special assessment roll.

NOTICE IS FURTHER GIVEN, that proceedings conducted at thie meeting, will be subject to the
provisions of the Michigan Open Meetings Act, and you are finther notified that information regarding this meeting
may be obtained from the Office of the Grand Traverse County Drain Commissioner. Persons with Disabilities needing
accormodation for effective participation in the meeting should contact the County Drain Cotrunissioner at the number
noted above (voice) or through the Michigan Relay Center at 1-800-649-3777 (TDD) at least 24 hours in advance of
the meeting to request mobility, visual, hearing, or other assistance. Minutes of the meeting will be on file at the Office
of the Grand Traverse County Drain Commissioter.

If you would like to view or receive a copy of the special assessment district boundaries and computation of costs, and
other documents related to the Duck Lake - lake level control dam, you may contact the Grand Traverse County Drain
Commissioner Kevin P. McElyea at the phone number or e-mnail address listed above. This notice, the special

assessment district boundaries, computation of costs and other documents related to the Duck Lake- lake level district
can also be viewed online at: www.grandtraverse. org/drain

Dated this 8th day of April 2016. P A/{ t%d/
J

evin P. McElyea,
Licensed Landscape Architect
Grand Traverse County Drain Comrnissioner

CiUsers\KrreelyealDocumenis\Drains\Duck LakelNotice Of preliminary Hearing Compuiation of eosis for Duck Lake 201 6.docx Page 1 of 1
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AFFIDAVIT OF PUBLICATION

STATE OF MICHIGAN
COUNTY OF GRAND TRAVEHSE
NOTICE OF PUBLIC MEARING ON COMPUTATION OF COST AND PRELININARY | | STATE OF MICHIGAN
ESTABLISHMENT OF THE SPEGIAL ASSESSMENT ROLL FOR DUCK LAKE.
LOCATED IN GREEN LASE TOWNSHIP County of Grand Traverse
GRAND TRAVERSE COUNTY, MICHIGAR

To all property owners or persons of Inisrest in properiy wrthin the Duck Laks
Leval Special Assessment District

'HDTI{:EdIs EEHEBYfFWtEtHH th%t a ;‘;]fretiglmugﬁar%(1 ; ecial assgssmige'n]tJ roll Eas been| [ Paul Heidbreder being duly sworn deposes and says
repared and Is on file at the office of the raverse County Drain Commis-i ; i

giur Said special assessment rolt has been prepared foi the purpose of as- the annexed pr!nted copy of notice was taken from
ssssing costs for maintaining and/or rapainng the exsting Duck Lake - lake lavel| | the Traverse City RECORD EAGLE,

control dam a newspaper printed and circulated in said State

guncs |s"|=bunﬁ§n ak\]nzud ma“}1 i zamélgfgnffg m}tb é\dCL 3¥4.?%?(;14‘ a gtm:il:c and County, and that said netice was published in
earing will he held on Monday May 2, 2 M pm to pm 8 i n .
County Commissioner s Committee room, tocated on the second floor of the said newspaper on the following dates:
Govarnmental Center, 400 Beardman Avenus, Traveise Gy, Michigan 49684, for:
purposes of reviewing the comptitaben of cost and spem‘af assessment roll and 04/21/2016
saring ebjections thereto  Information relating fo the computation of cost and
special assessment roll is available at the Grand Traverse Gounty Dran Gommis-
sloer's Office.  Owners of Interested Persons within the Special Assessment 04/25/2016
District may view the costs and rofl between 400 pm and 7.00 pm There wili
be m}j formal presentation and :andowners need nat be present for the entre time
perio

NOTICE 18 FURTHER GIVEN, that appearance and protest at the hearing s re-
quIred In ofger 10 APPEaL (18 dNIGUNT UT Hb SPECial ASEESSITIBIN [0 A COuIl OF Goiti-
petent junsdiction. Protest or appearanee may fake piace by personal appearance
by the p[lc;ren'y owner of his/her agent af the fime and locafion stated above, or v

writing, with such wnting directed to and received by the Grand Traverse Coun! . N .
Bram Commissionst on o Detors th hearing data Y Y1 that he or she is the apent of the printers of said

NOTICE 1S FURTHER GIVEN, that the owner or any petson having an intarast in FEVS[InEY, and knows well the facts stated herein

the real proparty may file a written appeal of the special assessment with the state

tax tribunal within 30 days aiter the confirmation of the special assassment roll if

that special assessment was protested at the heanng heid for the purpose of con- o

firming the rall. , i b B
X

NOTICE IS FURTHER GIVEN, that proceedings conducted at this mesting, will be .
subject to the provisions of the Michigan Open Msetings Act, and you are further| {  Subscribed and sworn to before
notified that iInformation regarding this meeting may be obtained from the Otfice this 25th of April. 2016

of the Grang Traverse County Dramp Commssioner Persons with Disabilities i, i
needing accommodatiop for effective partieipation in the meeting should contact
the County Drain Commussionsr at the humber noted above 1vntoe) or through ‘ﬁ'-i» ‘ p: 3

the Michigan Relay Ganter at 1-800-648-3777 (TDD) at least 24 howrs in advance A AL AT

of the meeting 1o request mobility, visual, hearing, or oiher assistance. Minutes| | Dennis G. Thayer

of the mesting will be on file at the Office of the Grand Traverse County Drain Notary Public, State of MI

Comrmissienst

oy County of Grand Traverse
1 you would like to view or raceve 4 copy of the spetal assessment district! 10/08/2016
Eu&mdaig;s landlcom{m}agon of costs, and tgtcl;e&l dugumgn%s relamdctn the DDuck Acting in C ¢ Grand T
Lake - iake level control dam, you may con @ Grand Traverse Gouniy Drain cting in
Gommisstener Kevin P, McElyea by phone {231) 922-4807, or by E-Mail KMcE- g in Lounty of Grand Traverse
Ivea@GrandTraverse org. This netice, the special assessment district boundaries
computaiton of costs and other documents related to the Duck Lake- lake lavel

district can also be wewed online ai  www grandtraverse.org/drain
Dated this 21st day of April 2016.

Kevin P. MekElvea,

tacensed Landscape Architect
Grand Traverse County

Drain Gomissione

1April 21, 26, 2016-21 4308956
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